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CORPORATE DISCLOSURE STATEMENT 
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JURISDICTIONAL STATEMENT 

1. Plaintiff Hannibal Pictures, Inc. ("Hannibal Pictures"), a California 

citizen, asserted state-law claims for relief against Defendants Sonja Productions, 

LLC ("SP"), a Delaware citizen, and Sonja Tremont-Morgan ("Ms. Tremont"), a 

New York citizen.  The district court thus had diversity jurisdiction over this action 

pursuant to 28 U.S.C. § 1332 (West). 

2. The Court of Appeals has jurisdiction over this appeal from the 

district court's entry of final judgment pursuant to 28 U.S.C. § 1291 (West).  

Judgment was entered on September 1, 2009.  Appellants filed a motion for new 

trial or remittitur pursuant to Fed. R. Civ. P. 59(a) on September 18, 2009.  

Appellants initially filed a notice of appeal on October 1, 2009, and then filed an 

amended notice of appeal on December 30, 2009, after the district court denied 

Appellants' motion for new trial or remittitur on November 30, 2009. 

STATEMENT OF ISSUES 

1. Hannibal Pictures' claim for breach of contract alleged the same injury 

as its tort claims for fraud and negligent misrepresentation: namely, the purely 

economic loss it suffered when Sonja Productions failed to provide financing for 

the Fast Flash project.  But unless a plaintiff "demonstrate[s] harm above and 

beyond a broken contractual promise," California's economic loss rule precludes 
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recovery in tort solely for the damages from the contract breach.  Robinson 

Helicopter Co., Inc. v. Dana Corp., 34 Cal. 4th 979, 988 (2004).  As a result, did 

the district court err when it permitted Hannibal Pictures to recover on its fraud and 

negligent misrepresentation claims from Ms. Tremont and Sonja Productions? 

2. Where "the operation of an unestablished business is prevented or 

interrupted," damages for lost profits "that might otherwise have been made from 

its operation are not recoverable" unless the plaintiff "show[s], with reasonable 

certainty, both [the] occurrence and extent" of such profits.  Kids' Universe v. 

In2Labs, 95 Cal. App. 4th 870, 883-84 (Cal. Ct. App. 2002) (emphasis in original).  

As such, did the district court err by permitting plaintiff to recover lost profits on 

the basis of Hannibal Pictures' speculative, hypothetical sales figures for an 

independent film project that has never been made, and that fell apart long before 

the film's shooting was even scheduled to begin? 

STATEMENT OF CASE 

This is a case about one of the countless failed movie projects in Hollywood.  

Appellant, Sonja Tremont-Morgan ("Ms. Tremont"), founded Sonja Productions, 

LLC ("Sonja Productions") to develop, finance, and produce feature films.  Ms. 

Tremont had never previously been involved in the movie business.  
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Sonja Productions entered into an agreement with Hannibal Pictures, Inc. 

("Hannibal Pictures"), a small Hollywood production company with few credits to 

its name, to jointly develop and produce Fast Flash to Bang Time ("Fast Flash"), a 

feature film potentially starring John Travolta.  Before this project, Sonja 

Productions had co-produced only one film, which was critically acclaimed but a 

commercial failure. 

Before the script had been finalized, before the cast including all of the 

leading actors had been secured, before the filming crew had been secured, before 

filming locations had been secured, before any shooting had taken place, and 

before any domestic distribution deal had been secured, Sonja Productions 

withdrew from the agreement in large part because of Hannibal Productions' 

business practices and because Ms. Tremont was and is in the middle of a highly 

contentious divorce including a custody battle over her young daughter.  Hannibal 

Productions did not secure any investors after Sonja Productions withdrew and the 

film was never made.   

Notwithstanding the fact that the film project was embryonic and without 

any prospect of being realized, Hannibal Pictures sued Sonja Productions and Ms. 

Tremont for fraud, negligent misrepresentation, breach of contract, and breach of 

the covenant of good faith and fair dealing.  Complaint at ¶¶ 33-61.  Most 
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astonishingly, Hannibal Pictures did not simply seek the fees to which it was 

entitled under the contract and its costs (approximately $200,000, which Sonja 

Productions would have paid and is still prepared to pay), but sought millions of 

dollars in lost profits it claims it would have earned from the supposed phenomenal 

success of what at most was a working concept of a film.  Id. at 13. 

Largely as a result of the district court's errors, the jury converted this low-

value contract dispute involving the quintessential failed Hollywood film project 

between two commercial entities predominantly into a tort case against Ms. 

Tremont, to hold her liable for the nearly $7,000,000 in Hannibal Pictures' 

speculative economic losses—primarily lost profits—and to impose a punitive 

damages award against her in the amount of $250,000.  A 7-8.1 

First, the jury concluded that Sonja Productions had entered the contract as 

Ms. Tremont's alter ego, and thus held Ms. Tremont personally liable for Sonja 

                                           

1 While the district court could have limited this action to the low-value contract 
claim that Hannibal Pictures has presented, Appellants acknowledge that their trial 
counsel failed to raise certain defenses related to the enforceability of the 
agreement (if any) between Hannibal Pictures and Sonja Productions, and to the 
extent of Hannibal Pictures' injury.  This includes the agreement's failure for 
indefiniteness, the amendment's failure for lack of consideration, and Hannibal 
Pictures' utter failure to mitigate its losses. 
 
Appellants' Counsel of Record in this Appeal had no involvement in this case until 
after the jury had returned its verdict.   
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Productions' breach of contract and breach of the implied covenant of good faith 

and fair dealing.  A 9.  The district court subsequently rejected this conclusion 

upon Appellants' post-trial motions, however, because the trial evidence provided 

no support for the conclusion that Ms. Tremont improperly used Sonja Productions 

as a sham corporation to shield her from liability.  A 10-11.  Indeed, the evidence 

adduced at trial showed only that Sonja Productions was a legitimate film 

production company with substantial capital, several employees who were 

experienced in the film industry, offices, and an ambitious business plan.  Before 

Fast Flash, for example, Sonja Productions had expended $2.8 million to produce 

The Marsh, starring Academy Award winner Forrest Whitaker and which was 

released worldwide in 2006.  June 12, 2009 Trial Tr. At 121:10-19. 

Second, the jury also found Ms. Tremont liable for fraud and negligent 

misrepresentation based upon her statements about the manner in which Sonja 

Productions intended to finance the Fast Flash project.  A 11-13.  Specifically, the 

jury concluded that Ms. Tremont had represented that Sonja Productions had 

sufficient liquidity to finance the project, when in fact Sonja Productions planned 

to raise the funding from outside investors.  Each of Ms. Tremont's purported 

misrepresentations was made in Ms. Tremont's capacity as Chairman of Sonja 
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Productions, and each occurred in the course of Sonja Productions' negotiations 

with Hannibal Pictures.   

Third, the jury then assessed $6,816,294 in damages against Ms. Tremont 

and Sonja Productions for the lost profits that Hannibal Pictures supposedly would 

have received from the Fast Flash project, as well as $250,000 in punitive damages 

against Ms. Tremont.  A 13.  The jury's lost profits calculations were based entirely 

on the testimony of Hannibal Pictures' expert, Lawrence Mortorff, which, in turn, 

was based entirely on Hannibal Pictures' self-serving internal sales projections.  

Mr. Mortorff relied upon these projections to conclude that Fast Flash, in which 

Hannibal Pictures was never even able to convince another investor to invest, 

would have been a wildly successful film, which in his "conservative" estimate 

would have generated $25 million in revenues.  A 118:2-124:14. 

The jury had no factual or legal basis to convert this case from a low-value 

contract dispute between two commercial entities into an outrageous $7,000,000 

fraud judgment against Ms. Tremont.  Accordingly, on July 6, 2009, Sonja 

Productions and Ms. Tremont filed motions for judgment as a matter of law 

pursuant to Fed. R. Civ. P. 50, and moved the district court to correct these errors 

on three grounds, among others.  Ms. Tremont's Mtn. for Judgment; Defendants' 

Mtn. for Judgment.  First, California's economic loss rule bars Hannibal Pictures' 
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claims for fraud and negligent misrepresentation because these tort claims arise 

from the same alleged conduct and injury as its contract claims.  Ms. Tremont's 

Mtn. for Judgment pp. 13-18.  Second, the trial evidence did not support the jury's 

conclusion that Sonja Productions was Ms. Tremont's alter ego.  Ms. Tremont's 

Mtn. for Judgment pp. 5-12; Defendants' Mtn. for Judgment pp. 17-20.  Third, 

California law bars all but a fraction of the jury's damages award because its lost 

profits calculation was based entirely on the speculative and unreliable testimony 

of Hannibal Pictures' expert.  Defendants' Mtn. for Judgment p. 20. 

The district court agreed that there was no trial evidence to support the 

conclusion that Sonja Productions was Ms. Tremont's alter ego.  A 10-11.  The 

district court therefore entered judgment in favor of Ms. Tremont on Hannibal 

Pictures' claims for breach of contract and breach of the implied covenant of good 

faith and fair dealing.  But the district court affirmed every other aspect of the 

jury's findings, and this was in error.  Despite clear California law to the contrary, 

the district court upheld the jury's conclusions that Ms. Tremont was liable 

personally to Hannibal Pictures for more than $7,000,000 in compensatory and 

punitive damages.  A 13.  And on September 1, 2009, the district court entered 

judgment against Sonja Productions on each of Hannibal Pictures' four causes of 
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action and against Ms. Tremont on Hannibal Pictures' fraud and negligent 

misrepresentation claims, affirming the damages amounts.  See A 7-8. 

On September 18, 2009, Ms. Tremont again asked the district court to 

reduce the jury's damages award, moving under Fed. R. Civ. P. 59(a) for a new 

trial or remittitur.  Mtn. for New Trial.  Ms. Tremont argued that the jury's awards 

of nearly $7,000,000 in lost profits and $250,000 in punitive damages were 

excessive as a matter of California law, which entitled Ms. Tremont to a new trial.  

Mtn. for New Trial pp. 14-17.  In the alternative, Ms. Tremont argued that the 

district court should conditionally deny her new trial motion on the condition that 

Hannibal Pictures accept a reduced damages award of $212,094, which was the 

maximum amount of damages supported by the trial evidence.  Mtn. for New Trial 

pp. 12-17.  The district court denied Ms. Tremont's motion for a new trial or 

remittitur on November 30, 2009, holding that the jury's damages award was not 

excessive, and found that the award was supported by Mr. Mortorff's "credible" 

expert testimony.  A 3-4.  But the court below neither analyzed Mr. Mortorff's 

damages calculations nor explained how his opinion testimony demonstrated with 

any reasonable certainty that Hannibal Pictures suffered more than $7,000,000 in 

economic losses.  Id.  Likewise, the trial court failed to explain how the punitive 

damages award was reasonably related to Ms. Tremont's alleged conduct.  Id. 
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As a result of these errors in the court below, Ms. Tremont remains 

personally liable for a judgment exceeding $7,000,000, but which arose solely 

from statements she purportedly made in her capacity as a commercial entity's 

negotiating agent.  While the trial evidence is sufficient for the Court to hold Sonja 

Productions liable for a breach of contract that caused Hannibal Pictures no more 

than $212,094 in damages, there is no legal basis to affirm any other aspect of the 

judgment below.  Accordingly, this Court should reverse the court below and enter 

judgment in favor of Ms. Tremont and Sonja Productions on the claims for fraud 

and negligent misrepresentation. 

STATEMENT OF FACTS 

Ms. Tremont founded Sonja Productions in 2005 to produce independent 

feature films.  At all times relevant to this action, Sonja Productions was a 

functioning Delaware limited liability company with corporate offices and a 

number of employees and agents.  June 12, 2009, Trial Tr. at 176:2-177:2.  Sonja 

Productions' business plan was to package a slate of five independent films in 2005 

and 2006 and to find outside investors to raise between $25 million and $50 

million to finance and produce those films.  June 12, 2009, Trial Tr. at 76:12-17.  

Ms. Tremont also invested large sums of her own funds in Sonja Productions, 

including much of a $3,500,000 mortgage on her share in her family's residence.  
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June 12, 2009, Trial Tr. at 53:17-55:17.  In 2005, Sonja Productions used these 

funds, along with the capital that Sonja Productions had raised from outside 

investors, to produce and finance an independent film called The Marsh.  The film 

was released worldwide in 2006 and it starred Forrest Whitaker, who won an Oscar 

for Best Actor for his portrayal of the dictator Idi Amin in another 2006 film, The 

Last King of Scotland.  Notwithstanding the addition of Mr. Whitaker's star power 

to The Marsh, the film lost money and Sonja Productions took a loss.  Indeed, most 

films lose money, and independent films like The Marsh are particularly risky. 

In the fall of 2005, however, Ms. Tremont and Sonja Productions still were 

optimistic about The Marsh's prospects for success, and so they sought other 

attractive independent film projects for Sonja Productions to potentially finance 

and produce.  In the process of identifying their next venture, Ms. Tremont and 

Sonja Productions were introduced to Donald Barton, a Los Angeles-based 

entertainment lawyer who advertised his ability to put Sonja Productions in contact 

with producers, writers, production companies, and distributors.  Mr. Barton 

represented to Sonja Productions that one of his clients, Hannibal Pictures, owned 

an option to purchase the rights to the screenplay for Fast Flash, and that John 

Travolta was interested in starring in the film.  June 12, 2009, Trial Tr. at 96:12-24.  

This piqued Sonja Productions' interest, and Mr. Barton set up a meeting in 
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November 2005 between Sonja Productions and Hannibal Pictures to discuss the 

project.  A 141:8-11. 

At this November 2005 meeting, which occurred in Hannibal Pictures' 

offices in West Hollywood, the parties reached an agreement in principle to work 

together on the Fast Flash project.  Although both sides agreed to negotiate the 

specific terms of the arrangement over subsequent weeks, the parties agreed at this 

meeting to co-finance and co-produce the film.  June 12, 2010, Trial Tr. at 100:18-

101:11, 116:24-117:2.  Both sides' obligations, however, would be contingent upon 

John Travolta's written confirmation that he would be the film's lead.  A 162 at ¶ 1. 

While both sides understood at this meting that Hannibal Pictures would 

raise its share of the funding from a bank loan secured by foreign pre-sale 

agreements, the trial evidence established that the parties apparently had widely 

divergent expectations regarding how Sonja Productions would finance the project.  

On one hand, Sonja Productions intended to raise the money from outside investors 

after Mr. Travolta was formally signed on to the film and understood that Hannibal 

Pictures would give Sonja Productions a reasonable period of time to raise such 

funds.  A 127:12-17.  This was, after all, how Hannibal Pictures intended to raise 

its share of the funds, and it was consistent with Sonja Productions' business plan.  
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Hannibal Pictures, on the other hand, believed that Sonja Productions would 

finance the film with money that it already had on hand.  A 140:4-7.  

Following the November 2005 meeting, both sides continued to negotiate 

the terms of the deal and exchanged several draft agreements.  As a result of these 

further negotiations, Sonja Productions on January 9, 2006 entered into an 

"informal deal memorandum" with Hannibal Pictures to produce and secure 

financing for Fast Flash.  See A 166 at ¶ 10.  While the Informal Deal 

Memorandum reflected the deal framework upon which the parties in November 

2005 had agreed in principle, the January 2006 document remained "an informal 

deal memorandum," which was "executed to summarize the essential transaction 

deal points" and anticipated that "subsequent documents" remained to be 

"negotiated in good faith."  See id. (emphasis added).  Although the Informal Deal 

Memorandum purported to outline each side's obligations, by no means did it 

purport to be a final, written expression of the terms of those obligations.  See 

A 162 at ¶ 1.  Specifically, "[e]ach party's obligations" under the Informal Deal 

Memorandum "are subject to and expressly conditioned upon receipt of written 

confirmation of the male lead (John Travolta)."  Id.  But it was only "[u]pon receipt 

of such confirmation [that] the parties will … enter into more formal agreements 
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setting forth the terms of the following" provisions—that is, the "essential 

transaction deal points."  See A 162 at ¶ 1, A 166 at ¶ 10. 

Significantly, these "essential transaction deal points" contained no 

requirements governing how Sonja Productions was to finance the project.  Id.  

Instead, the contract simply called for Sonja Productions to provide funding for 

100 percent of the approved budget of the film, estimated at $18.5 million, as well 

as provide 60 percent, estimated at $11 million, as equity.  A 163 at ¶ 3 ("SP will 

cash flow 100% of the approved production budget . . . of the Film").  The 

Informal Deal Memorandum also required Hannibal Pictures to raise $7,400,000 

by March 13, 2006. 

Both parties' obligations under the Informal Deal Memorandum were 

conditioned expressly on Hannibal Pictures' receipt of written confirmation that 

Mr. Travolta would be the picture's male lead.  A 162 at ¶ 1.  If Hannibal Pictures 

had not received written confirmation by January 31, 2006, Sonja Productions in 

its sole discretion had the right to terminate the contract.  Id.  This termination 

option was particularly important to Sonja Productions because it could not attract 

outside investors without Mr. Travolta formally on board.   

But in late January 2006, with Mr. Travolta still not signed on to the project 

and with Hannibal Pictures' time running out, Hannibal Pictures persuaded Sonja 
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Productions on January 25, 2006 to grant an extension until February 28, 2006 to 

obtain written confirmation for Mr. Travolta.  June 12, 2009, Trial Tr. at 119:23-

120:5.  Sonja Productions received nothing in exchange for this extension, but 

rather granted it because Sonja Productions remained committed and confident it 

would secure the funds for Fast Flash after receiving written confirmation from 

Mr. Travolta. 

In a series of emails from January 27, 2006 through February 2, 2006, Mr. 

Travolta's representatives conveyed to Hannibal Pictures his continued interest in 

Fast Flash, but set forth four demands that had to be satisfied before Mr. Travolta 

would agree to star in the film.  First, that Mr. Travolta's $6 million salary would 

be guaranteed in the form of a "pay or play" contract, under which Mr. Travolta 

would receive his salary regardless of whether Fast Flash was ever completed.  

See, e.g., A 155.  Second, Mr. Travolta required documentary confirmation that 

Hannibal Pictures was then willing and able to guarantee his $6,000,000 salary.  

A 157 (requesting "proof of funds" before Mr. Travolta would execute the 

proposed "short form agreement").  Third, Mr. Travolta requested confirmation 

that his participation in Fast Flash would not interfere with the production of 

another of his then-upcoming projects, the Disney film Wild Hogs, which was 

scheduled to begin production in April 2006.  See A 158 ("it is also to be 
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understood that either both movies close or neither as we discussed"); A 157 

(requesting "confirmation of [the] schedule" before Mr. Travolta would sign the 

proposed "short form agreement"); see also A 155-156.  Fourth, Mr. Travolta 

wanted confirmation that the actress Rosario Dawson would be his co-star.  See 

A 158.   

Hannibal Pictures received a tentative commitment from Rosario Dawson, 

and assured Mr. Travolta's representatives that his involvement in Fast Flash would 

not interfere with the major studio production, Wild Hogs.  But for Hannibal 

Pictures, Mr. Travolta's request for proof of $6,000,000 in available funds was 

particularly problematic.  While Mr. Travolta had expressed interest in Fast Flash 

for some time, neither Hannibal Pictures nor Sonja Productions had ever expected 

Mr. Travolta to ask for his $6,000,000 to be payable up front.  Indeed, the Informal 

Deal Memorandum demonstrates that neither side anticipated the need for such 

substantial liquidity until much closer to the start of production.  Sonja Productions 

had planned from the outset to attract investor capital only after Mr. Travolta had 

signed on to the project, by presenting Mr. Travolta's involvement to prospective 

investors as a fait accompli.  Likewise, Hannibal Pictures had not yet raised its 40 

percent share of the estimated production budget (or $7,400,000), and had not 

planned to do so until mid-March 2006.  See A 163 ¶ 3. 
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The trial evidence illustrates how Mr. Travolta's request to Hannibal Pictures 

for proof of funds led the parties' relationship to sour quickly over a few short 

days, culminating in Sonja Productions' decision to withdraw from the project.  In 

late January 2006, Sonja Productions did not believe that it was obligated under the 

Informal Deal Memorandum to provide any funding, as Mr. Travolta had not yet 

signed on to the film, but instead was imposing restrictive conditions on his 

participation in Fast Flash.  Nevertheless, in a January 31, 2006 meeting in 

California, Hannibal Productions demanded that Sonja Productions provide Mr. 

Travolta's representatives with the proof of funds.  June 12, 2009, Trial Tr. at 

124:12-125:3.  And when it became clear to Hannibal Productions that Sonja 

Productions did not have $6,000,000 lying around, Hannibal Productions' CEO 

Richard Rionda del Castro suggested that Sonja Productions falsify documentation 

that could be shown to Mr. Travolta as evidence that Sonja Productions could 

provide Mr. Travolta's salary with cash on hand.  Id. at 128:22-129:10.  At that 

same meeting, Mr. Rionda tried to pressure Sonja Productions into producing an 

unrelated independent film titled Chasing the Dragon.  Mr. Rionda even suggested 

that Sonja Productions could use the same falsified proof of funds for both Mr. 

Travolta and Chasing the Dragon, and he acknowledged that he falsely represented 

to prospective investors for Chasing the Dragon that Sonja Productions had several 
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million dollars on hand.  Ms. Tremont refused to do anything improper with 

respect to either film.  But notwithstanding her better instincts, she stated at this 

meeting that Sonja Productions would attempt to help Hannibal Pictures raise the 

$6,000,000 from investors in an effort to secure Mr. Travolta. 

When Ms. Tremont returned from this meeting in California to her home in 

New York, she had second thoughts about her company's continued involvement 

with Hannibal Pictures.  She was uncomfortable, to say the least, with Mr. Rionda's 

suggestions that Sonja Productions falsify documents, and she was concerned that 

his representations to investors on Chasing the Dragon potentially could expose 

Sonja Productions to legal liability.  From her recent experience with The Marsh, 

Ms. Tremont knew that Sonja Productions might well lose a significant amount of 

money on Fast Flash, particularly with the wrong business partner.  Although 

Sonja Productions already had expended substantial time and money toward this 

project, Ms. Tremont made a business decision to cut Sonja Productions' losses.  

On February 3, 2006, therefore, Ms. Tremont called Hannibal Productions to 

inform them that Sonja Productions was no longer interested in producing or 

financing Fast Flash.  June 12, 2009, Trial Tr. at 154:8-12. 

Fast Flash has never been made into a feature film due to the fact that 

Hannibal Pictures was never able to convince another investor that Fast Flash is a 
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worthwhile venture.  Rather than finding a new partner to replace Sonja 

Productions, Hannibal Pictures apparently decided that it was a better investment 

to litigate its contract claims against Sonja Productions and Ms. Tremont.  And in 

an attempt to maximize its recovery on these contract claims, Hannibal Pictures 

tacked on causes of action for fraud and negligent misrepresentation against Sonja 

Productions and Ms. Tremont, as well as her ex-husband John Adams Morgan.  

Mr. Morgan never even interacted with Hannibal Pictures, nor did he have any 

involvement with Fast Flash.  Like Ms. Tremont, he was simply another perceived 

"deep pocket" from which Hannibal Pictures was hoping to recover.  While Mr. 

Morgan was able to escape liability at the early stages of this litigation because the 

district court lacked personal jurisdiction over him, Ms. Tremont was not so 

fortunate.  Instead, and largely as a result of the district court's numerous errors, the 

jury held Ms. Tremont personally liable for damages to Hannibal Pictures in an 

amount far exceeding what it ever would have made from Fast Flash, and well 

above what Hannibal Pictures was entitled for any breach of contract at such an 

early stage of the venture.  A 142-154. 

In sum, this is a straightforward breach of contract case over one of the 

many failed Hollywood film projects that never get off the ground.  It is not and 

should never have been a major fraud case against Sonja Productions but 
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especially against Ms. Tremont individually.  As set forth above and in more detail 

below, the district court erred by not applying the economic loss rule to bar 

Hannibal Productions' fraud and negligent misrepresentation claims against Ms. 

Tremont and by allowing Hannibal Productions' wildly speculative damages. 

STANDARD OF REVIEW 

This Court reviews the denial of a motion for judgment as a matter of law de 

novo.  Lakeside-Scott v. Multnomah County, 556 F.3d 797, 802 (9th Cir. 2009) 

(citation omitted); Josephs v. Pac. Bell, 443 F.3d 1050, 1062 (9th Cir. 2006).  The  

district court’s interpretation of state law also is reviewed de novo.  See Hauk v. JP 

Morgan Chase Bank USA, 552 F.3d 1114, 1118 (9th Cir. 2009); Laws v. Sony 

Music Entm't., Inc., 448 F.3d 1134, 1137 (9th Cir. 2006).  The standard here is 

whether the evidence, construed in the light most favorable to Hannibal Pictures, 

permits only one reasonable conclusion, and that conclusion is contrary to the 

jury’s verdict.  See Martin v. Cal. Dep’t of Veterans Affairs, 560 F.3d 1042,1046 

(9th Cir. 2009). 

This Court reviews a denial of a motion for a new trial under Rule 59(a) for 

an abuse of discretion.  Molski v. M.J. Cable, Inc., 481 F.3d 724, 728 (9th Cir. 

2007).  While the district court's decision "is reversible only if the record contains 

no evidence in support of the verdict," this Court may still "reverse the denial of 
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the motion where the District Court has made a mistake of law."  Id. (internal 

quotations omitted). 

ARGUMENT 

I. THE DISTRICT COURT ERRED BY PERMITTING HANNIBAL TO 
RECOVER IN TORT FOR ITS CONTRACT LAW CLAIM. 

California's economic loss doctrine bars Hannibal Pictures' tort law claims 

for negligent misrepresentation and fraud because they arose from the same 

conduct and alleged the same injury as Hannibal Pictures' claim for breach of 

contract.  And because Hannibal Pictures failed to establish that either Ms. 

Tremont or Sonja Productions violated "a duty independent of the contract arising 

from principles of tort law," Robinson Helicopter, 34 Cal. 4th at 989, Hannibal 

Pictures' claims do not fall within any exception to the economic loss rule. 

The district court failed to analyze whether the allegedly tortious conduct 

here violated any such "duty independent of the contract," id., and incorrectly held 

that Hannibal Pictures' fraud and negligent misrepresentation claims fell within an 

exception to the general rule that a plaintiff cannot bring a tort action in contract 

cases.  A 12.  Specifically, it held that claims for fraudulent or negligent 

inducement of contract categorically were outside the reach of the economic loss 

doctrine.  Id.  To reach the conclusion that this categorical exception existed to 

permit all inducement claims, the district court relied improperly upon an abstract 
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California Supreme Court reference to a contract case where tort damages had 

been permitted for fraudulent inducement.  See id. (relying upon a citation in 

Robinson Helicopter, 34 Cal. 4th at 989-90).  As a result, it held that Hannibal 

Pictures' tort claims survived to the extent that the trial evidence established claims 

for fraudulent or negligent inducement of contract. 

This Court should reverse the district court's order because the economic 

loss rule prohibits recovery in tort for purely economic injury, even in connection 

with claims for fraudulent or negligent inducement.  Robinson Helicopter, 34 Cal. 

4th at 988 ("The economic loss rule requires [plaintiff] to recover in contract for 

purely economic loss due to disappointed expectations, unless he can demonstrate 

harm above and beyond a broken contractual promise.").  Hannibal Pictures did not 

suffer, nor did it ever seek to recover damages for any injury beyond the lost 

benefit of the bargain—principally lost profits—resulting from Sonja Productions' 

breach of contract.  Rather, through its tort claims Hannibal Pictures tried to 

recover its lost profits from an additional defendant, Ms. Tremont, who was not 

even a party to the contract and thus could not be held liable in connection with 

Hannibal Pictures' contract law claims. 

And in contrast to the district court's conclusion, inducement claims do not 

fall categorically within an exception to the economic loss rule.  Rather, under 
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California law a court must analyze the conduct and injury alleged in "each new 

claim," Erlich v. Menezes, 21 Cal. 4th 543, 553 (1999), to determine whether a 

defendant has violated "a duty independent of the contract arising from principles 

of tort law," Robinson Helicopter, 34 Cal. 4th at 989. 

Because California law thus prohibits Hannibal Pictures from recovering 

damages for economic loss outside of contract law, this Court should reverse the 

district court's order denying Appellants' motions for judgment as a matter of law. 

A. CALIFORNIA LAW PRECLUDES RECOVERY IN TORT 
WHEN A PLAINTIFF HAS NOT DEMONSTRATED "HARM 
ABOVE AND BEYOND A BROKEN CONTRACTUAL 
PROMISE." 

As a general matter, the economic loss rule bars tort claims for contract 

breaches, thus limiting contracting parties to contract damages.  See, e.g., Aas v. 

Superior Court, 24 Cal.4th 627, 643, 101 Cal.Rptr.2d 718, 12 P.3d 1125 (2000) 

("A person may not ordinarily recover in tort for the breach of duties that merely 

restate contractual obligations.").  

This general rule reflects California's policy judgment that a litigant's claims 

for purely economic loss from a breach of contract generally must be recovered in 

an action on the contract, if at all.  See, e.g., Robinson Helicopter, 34 Cal. 4th at 

988 (recognizing prohibition on tort recovery in the absence of an injury "above 

and beyond" the lost benefits of contractual performance).  The rule's purpose, in 
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other words, is to "preven[t] the law of contract and the law of tort from dissolving 

one into the other."  Id. (internal quotations omitted).  In the California Supreme 

Court's judgment, the economic loss rule is necessary to preserve "the different 

objectives underlying tort and contract breach; the importance of predictability in 

assuring commercial stability in contractual dealings; the potential for converting 

every contract breach into a tort, with accompanying punitive damage recovery, 

and the preference for legislative action in affording appropriate remedies."  Erlich, 

21 Cal.4th 543, 553 (1999). 

California courts have created exceptions to the economic loss rule—and 

thus have permitted recovery in tort—"only when" a defendant's conduct "also 

violates a duty independent of the contract arising from principles of tort law."  

Robinson Helicopter, 34 Cal. 4th at 989 (quoting Erlich, 21 Cal. 4th at 551).  To 

have "violate[d] a duty independent of the contract," the defendant's conduct must 

have caused an injury to plaintiff beyond the purely economic harm suffered when 

the plaintiff has lost the benefits of contractual performance.  That is, "[t]he 

economic loss rule requires [a plaintiff] to recover in contract for purely economic 

loss due to disappointed expectations, unless he can demonstrate harm above and 

beyond a broken contractual promise."  Robinson Helicopter, 34 Cal. 4th at 988 

(emphasis added); see also Stearns v. Select Comfort Retail Corp., No. 08-2746 JF, 
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2009 WL 1635931, *3 (N.D. Cal. June 5, 2009) (holding that "any damages related 

to Plaintiffs' 'disappointed' expectations or purely economic loss are not 

recoverable for [plaintiffs' tort] claim"); Butler-Rupp v. Lourdeaux, 134 Cal. App. 

4th 1220, 1229 (Cal. Ct. App. 2005) ("Since [plaintiff's] damages derive solely 

from [defendants'] failure to perform their contractual obligations, [plaintiff] can 

recover only in contract for the economic losses due to her disappointed 

contractual expectations.") 

In the context of the economic loss rule, injury "above and beyond a broken 

contractual promise" may include, for example, physical injury, see Fuentes v. 

Perez, 66 Cal. App. 3d 163, 168, fn. 2 (Cal. Ct. App. 1977), property damage, see 

Jones v. Kelly, 208 Cal. 251, 254-56 (1929), emotional distress, see Crisci v. Sec. 

Ins. Co. of New Haven, Conn., 66 Cal. 2d 425 (1967), or exposure to liability from 

third parties, see Robinson Helicopter, 34 Cal. 4th at 991, 993.   

There are no categorical exceptions for any particular cause of action.  

Rather, California law mandates a case-by-case approach in which a court must 

analyze whether the defendant in a contract case also has "violated a duty 

independent of the contract."  Id.; see Erlich v. Menezes, 21 Cal. 4th 543, 553 

(1999) (noting that California courts have not "affirmatively identif[ied] specific 

practices utilized by contracting parties that merit the imposition of tort remedies," 
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but simply have proceeded on case-by-case basis, "comparing each new claim to a 

template for exceptions" to the economic loss rule) (emphasis added). 

Because courts are required to analyze each plaintiff's tort claim on its own 

terms, the district court misapplied California law when it failed to analyze 

whether Sonja Productions or Ms. Tremont's allegedly tortious conduct violated a 

tort duty independent of the contract.  See A 12.  Instead of asking whether 

Hannibal Pictures suffered any harm beyond contract damages, the court below 

simply held that Hannibal Pictures' tort claims fell within a blanket exception to the 

economic loss doctrine.  See id.  Specifically, the district court held that the 

economic loss rule was inapplicable to the extent that Appellants induced Hannibal 

Pictures to enter a contract through fraud or negligent misrepresentation.  Id. 

(quoting Robinson Helicopter, 34 Cal. 4th at 989-90).   

To reach this conclusion, the district court misinterpreted a statement by the 

California Supreme Court, initially in Erlich v. Menezes, that "[t]ort damages have 

been permitted in contract cases where … the contract was fraudulently induced."  

A 12; see Erlich, 21 Cal. 4th at 551-52.  This language does not support the 

sweeping generalization that tort damages are allowed in all inducement claims, 

whether fraudulent or negligent.  Rather, Erlich simply identified a case involving 

fraudulent inducement as of one of "several instances where tort damages were 
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permitted in contract cases," 21 Cal. 4th at 551-52.2  Erlich also identified several 

other illustrative cases where plaintiffs recovered in both contract and tort, 

including cases involving physical injury and a breach of the implied covenant in 

insurance contracts.  Id. But in identifying these examples, Erlich did not even 

"purport to say that all cases that fall within one or another category will 

necessarily give rise to tort liability."  Robinson Helicopter, 34 Cal. 4th at 999 

(Werdegar, J., dissenting).  Rather, the list in Erlich of "contract cases where tort 

liability may be found is descriptive, not prescriptive."  Id.  Accordingly, the court 

below erred when it applied the language from Erlich to conclude that Hannibal 

                                           

2 The fraudulent inducement case referenced in Erlich was Las Palmas Associates 
v. Las Palmas Center Associates, 235 Cal. App. 3d 1220 (Cal. Ct. App. 1991).  
Notably, the plaintiff in Las Palmas who recovered in both tort and contract had 
demonstrated harm above and beyond contractual damages.  See id. at 317 
(indicating that plaintiff's contract damages amounted only to $232,000, and that 
the jury awarded additional tort damages in the amount of $1,270,000). 
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Pictures' fraud and negligent misrepresentation claims fell within a categorical 

exception to the economic loss rule.3 

In contrast to the district court's holding below, the clear weight of authority 

affirms the conclusion that no categorical exception exists for claims of fraudulent 

or negligent inducement.  Indeed, this Court has recognized that the economic loss 

rule may bar an inducement claim where the plaintiff suffered no harm beyond 

economic loss due to disappointed expectations.  See Astrium S.A.S. v. TRW, Inc., 

455 F.3d 1092, 1094 (9th Cir. 2006) (reviewing district court's application of the 

                                           

3 For the same reasons, several other courts have erred by relying on Erlich's 
reference to fraudulent inducement to hold that inducement claims, either 
fraudulent or negligent, fall beyond the economic loss rule's reach.  See 
Krzyzanowsky v. Orkin Exterminating Co., Inc., No. C 07-05362 SBA, 2009 WL 
481267, *12 (N.D. Cal. Feb. 24, 2009) (holding that plaintiff's fraudulent 
inducement claim falls categorically outside the economic loss rule); W. 
Emulsions, Inc. v. BASF Corp., No. 05-CV-5246 CBM(SSx), 2007 WL 1839718, 
*9 (C.D. Cal. Jan. 19, 2007) (same regarding fraud and intentional 
misrepresentation); El Dorado Irrigation Dist. v. Traylor Bros., Inc., No. 
CIVS03949 LKK(GGH), 2006 WL 306914 (E.D. Cal. Feb. 7, 2006) (same 
regarding fraud). 
 
Similarly, at least two other courts have held that the economic loss rule precludes 
recovery on a negligent misrepresentation, but that claims for either fraud or 
fraudulent inducement fall within a categorical exception.  See United Guar. 
Mortg.  Indem. Co. v. Countrywide Fin. Corp., 660 F. Supp. 2d 1163, 1188 (C.D. 
Cal. 2009) (dismissing negligent misrepresentation claim, but holding that "[t]he 
economic loss rule poses no barrier to a properly pled fraudulent inducement 
claim"); Lincoln Gen. Ins. Co. v. Access Claims Adm'rs, Inc., No. CIV. S-07-1015 
LKK/EFB, 2007 WL 2492436, *8 (E.D. Cal. Aug. 30, 2007) (barring claim for 
negligent misrepresentation, but permitting fraud claim to proceed). 

Case: 09-56584   08/16/2010   Page: 36 of 67    ID: 7441915   DktEntry: 23-1



 

28 

 

economic loss rule, and affirming conclusion that the plaintiff's inducement claims 

were barred).  The plaintiff in Astrium, an aggrieved purchaser, brought claims 

against a seller for fraud and negligent misrepresentation, both "premised upon 

allegations that Defendants made false representations" to the plaintiff regarding 

the quality of defendants' products.  Astrium, S.A.S. v. TRW, Inc., 254 F. Supp. 2d 

1129, 1132-34 (C.D. Cal. 2003).4  This included pre-contract misrepresentations 

that allegedly induced plaintiff to accept defendants' faulty products.  See id. at 

1132 (noting plaintiff's "conten[tion] that it never would have accepted the 

[products] … or continued to request additional" products but-for defendant's 

misrepresentations).  Notably, the only harm suffered by the plaintiff in Astrium 

consisted solely of contract-based losses resulting from the plaintiff's receipt of 

faulty products.  See id. at 1133.  A panel of this Court affirmed the district court's 

conclusion that such claims were barred under the economic loss doctrine.  See 

Astrium, 455 F.3d at 1094 (noting this Court's affirming of the district court 

conclusion that California law barred plaintiff's inducement claims).   

                                           

4 While the Ninth Circuit subsequently vacated portions of district court's decision 
in Astrium, this did not disturb the district court's description of the factual 
allegations underlying the misrepresentation claims.  See Astrium S.A.S. v. TRW, 
Inc., 455 F.3d 1092, 1094 (9th Cir. 2006).   
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Likewise, other courts have dismissed fraud and negligent misrepresentation 

claims where a defendant's misrepresentations induced the plaintiff to enter into a 

contract, but where the plaintiff failed to demonstrate extracontractual harm.  See, 

e.g., Oracle USA, Inc., 2009 WL 2084154 at *6 (dismissing promissory fraud5 

claim because "[t]he only harm to [plaintiff] was its failure to receive payment" 

under the contract); United Guar. Mortg. Indem. Co., 660 F. Supp. 2d at 1184 

(holding that "economic loss rule precludes [plaintiff's] … negligent 

misrepresentation clai[m]," even where "all the representations were made prior to, 

or at the moment of, contract formation," because there was "no threat of personal 

liability above and beyond the contract").  See also Multifamily Captive Group, 

LLC, 629 F. Supp. 2d at 1145 (dismissing fraud claim where "the damages 

plaintiffs seek [we]re the same economic losses arising from the alleged breach of 

contract"); Intelligraphics, Inc., 2009 WL 330259 at *17 (dismissing fraud claim 

where "there is no evidence of misrepresentations that exposed [plaintiff] to 

liability beyond the economic loss that allegedly resulted from [defendant's] failure 

                                           

5 Promissory fraud—that is, "the making of a promise done without any intention 
of performing the obligation," Cal. Civ. Code § 1710(4)—is a species of fraudulent 
inducement.  See, e.g., Las Palmas Assocs. v. Las Palmas Ctr. Assocs., 235 Cal. 
App. 3d 1220, 1238-40 (Cal. Ct. App. 1991).   
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to abide by the terms of the contract"); Schuster v. Hilton, No. D045249, 2006 WL 

121044, *11 (Cal. App. 4 Dist. Jan. 18, 2006) (same). 

As more fully set forth below, because Hannibal Pictures did not 

demonstrate that it suffered any injury beyond a broken promise to perform a 

contract, the district court erred when it permitted Hannibal Pictures to recover in 

tort from Ms. Tremont and Sonja Productions. 

B. BECAUSE HANNIBAL PICTURES' INJURY IS LIMITED TO 
PURELY ECONOMIC LOSS DUE TO DISAPPOINTED 
EXPECTATIONS, IT CANNOT RECOVER IN TORT. 

By Hannibal Pictures' own admission, the tort claims against Sonja 

Productions and Ms. Tremont are solely economic in nature and dependent on the 

terms of its agreement with Sonja Productions.  Because Hannibal Pictures thus 

cannot demonstrate any injury above and beyond disappointed expectations due to 

a broken promise, Hannibal Pictures' claims for fraud and negligent 

misrepresentation are barred under California's economic loss rule.  See Robinson 

Helicopter, 34 Cal. 4th at 988. 

Hannibal Pictures' tort claims were premised on two categories of 

misrepresentations, neither of which support a claim that Ms. Tremont or Sonja 

Productions "violate[d] a duty independent of the contract."  id; see also Ms. 

Tremont's Mtn. for Judgment pp. 15-16; Reply in Support of Ms. Tremont's Mtn. 
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for Judgment pp. 9:19-11:19.  First, Hannibal Pictures claimed that Ms. Tremont 

and Sonja Productions induced Hannibal Pictures to enter into a contract by 

misrepresenting Sonja Productions' ability to perform its prospective contractual 

obligations to finance Fast Flash.  See Reply in Support of Ms. Tremont's Mtn. for 

Judgment p. 24 n.13; A 12-13.  The district court identified four such 

representations made by Sonja Productions' representatives or by Ms. Tremont in 

her capacity as agent for Sonja Productions.  See A 12-13.6  Second, Hannibal 

Pictures alleged that Ms. Tremont and Sonja Productions made six additional 

misrepresentations about whether Sonja Productions would perform its obligations 

                                           

6 Specifically, the district court identified the following statements by Sonja 
Productions or Ms. Tremont: (1) a statement on Sonja Productions' website, 
reviewed by Ms. Tremont, that it "has cash funding to invest"; (2) a note on Sonja 
Productions' website, reviewed by Ms. Tremont, that her then-husband John 
Adams Morgan was "vice president in charge of finance and banking"; (3) Mr. 
Barton's testimony that he was told in Ms. Tremont's presence that Sonja 
Productions had "50 million [dollars] allocated for the production of movies"; 
(4) Mr. Rionda's testimony that in November 2005 Ms. Tremont told him that the 
"money was never an issue," and that "she had $50 million on the bank account at 
City National Bank."  A 12-13. 
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under the Informal Deal Memorandum.  See Reply in Support of Ms. Tremont's 

Mtn. for Judgment p. 19 n.10.7 

Significantly, Hannibal Pictures' only injury from these alleged 

misrepresentations was its "purely economic loss due to disappointed expectations" 

that resulted from the breach of contract.  Robinson Helicopter, 34 Cal. 4th at 988.  

Indeed, as Hannibal Pictures acknowledged below, the jury awarded damages 

based solely on its expert's "calculations of the damages assessment based on the 

terms of the contract."  Opp. to Mtn. for New Trial p. 13:8-10 (emphasis added); 

see also id. at 9:1-21 (acknowledging that the "damages calculation upon which the 

jury ultimately awarded Hannibal Pictures [$6,815,294.00] were generated by [its 

expert's] analysis of the Hannibal Pictures financial projections for Fast Flash") 

(emphasis added); A 147-154 (reflecting jury's finding that Hannibal Pictures' 

injury comprised only "Past economic loss" and "Future economic loss") 

                                           

7 In the district court, Hannibal Pictures contended that the trial evidence supported 
their allegations that Ms. Tremont or Sonja Productions had made the following 
seven representations about performing obligations outlined in the Informal Deal 
Memorandum: (1) “That Sonja Productions would provide cash flow financing”; 
(2) “That Sonja Productions would cash flow 100% of the approved budget”; (3) 
“That Sonja Productions would provide equity funds”; (4) “That Sonja Productions 
would provide proof of funds”; (5) “that they would immediately begin cash 
flowing the picture and fund the escrow account for John Travolta”; and (6) “that 
they would pay Hannibal Pictures fees as set forth in the Contract and the 
Amendment.”  See Opp. to Defendants' Mtn. for Judgment p. 25:4-9, 25:12-20. 
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(emphasis added).  Accordingly, California's economic loss rule barred Hannibal 

Pictures' claims for fraud and negligent misrepresentation, see Multifamily Captive 

Group, LLC v. Assurance Risk Managers, Inc., 629 F. Supp. 2d 1135, 1145 (E.D. 

Cal. 2009); Oracle USA, Inc., 2009 WL 2084154 at *6, and this Court should 

vacate and reverse the district court's order denying the motions for judgment as a 

matter of law. 

C. BARRING HANNIBAL PICTURES' RECOVERY IN TORT IS 
CONSISTENT WITH THE POLICIES THAT UNDERLIE THE 
ECONOMIC LOSS RULE. 

Because Hannibal Pictures suffered no harm outside the losses related to its 

breach of contract claim against Sonja Productions, the policies underlying the 

economic loss rule support precluding Hannibal Pictures' recovery in tort, 

including on theories that Ms. Tremont and Sonja Productions induced Hannibal 

Pictures into a contract through fraud or negligent misrepresentation.  See Erlich, 

21 Cal. 4th at 553. 

First, barring Hannibal Pictures' tort claims guards against "the potential for 

converting every contract breach into a tort, with accompanying punitive damage 

recovery."  Id.  Whenever a plaintiff is injured as a result of a defendant's breach of 

contract, the plaintiff also can allege that the defendant had induced the plaintiff to 

enter the contract through misrepresentations about the defendant's performance.  
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See, e.g., BFGC Architects Planners, Inc. v. Forcum/Mackey Constr., Inc.,  119 

Cal. App. 4th 848, 853 (Cal. Ct. App. 2004) (noting plaintiffs' tendency to 

"improper[ly] attempt to recast a breach of contract cause of action as a tort 

claim"); Stop-Loss Ins. Brokers, Inc. v. Brown & Toland Med. Grp., 143 Cal. App. 

4th 1036, 1041 (Cal. Ct. App. 2006) (same).  Moreover, because of the need to 

"preven[t] the law of contract and the law of tort from dissolving one into the 

other," Robinson Helicopter, 34 Cal. 4th at 988 (internal quotations omitted), it is 

immaterial under California's economic loss rule whether a contracting party like 

Hannibal Pictures could have prevailed on its tort claim in the absence of the 

economic loss rule.  As a matter of policy, therefore, the Court should bar Hannibal 

Pictures' recovery here in tort because permitting a fraud or negligent 

misrepresentation "claim under these facts would 'open the door to tort claims in 

virtually every case in which a party promised to make payments under a contract 

but failed to do so.'"  Multifamily Captive Group, 629 F. Supp. 2d at 1146 (quoting 

Intelligraphics, Inc. v. Marvel Semiconductor, Inc., No. C 07-02499 JCS, 2009 WL 

330259, at *17) (N.D. Cal. Feb. 10, 2009) (barring fraudulent inducement claim 

under the economic loss rule); see also Oracle USA, Inc., 2009 WL 2084154, at *7 

(applying economic loss rule where permitting plaintiff's promissory fraud claim 

"would collapse the carefully-guarded distinction between contract and tort law"). 
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Second, in the absence of harm beyond contract damages, applying the 

economic loss doctrine protects "the different objectives underlying tort and 

contract breach."  Erlich, 21 Cal. 4th at 553.  "Whereas contract actions are created 

to protect the interest in having promises performed, tort actions are created to 

protect the interest in freedom from various kinds of harm."  Applied Equip. Corp. 

v. Litton Saudi Arabia Ltd., 7 Cal. 4th 503, 515 (1994) (internal quotations and 

alterations omitted).  Here, where Hannibal Pictures has suffered only economic 

loss caused by the breach of contract, recovery in contract alone is sufficient "to 

protect the [plaintiff's] interest in having promises performed" because contract 

damages entitle Hannibal Pictures to "receive as nearly as possible the equivalent 

of the benefits of performance."  Id.  This is true even where the plaintiff initially 

was induced by a misrepresentation to enter into the subsequently-breached 

contract.  Oracle USA, Inc., 2009 WL 2084154, at *4 (dismissing promissory fraud 

claim because only the "parties' intentions and expectations … are at issue in the 

dispute," and "[c]ontract remedies, not tort remedies, are appropriate to enforce the 

intentions of the parties to the agreement"). 

Third, barring Hannibal Pictures' claims for fraud and negligent 

misrepresentation shows appropriate deference to "the importance of predictability 

in assuring commercial stability in contractual dealings."  Erlich, 21 Cal. 4th at 
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553.  Because a contrary rule could expose every breaching party to the threat of 

punitive damages, "the effect of enforcing such tort duties will be … to … 

discourage commerce."  Robinson Helicopter, 34 Cal. 4th at 992.  At least where a 

plaintiff like Hannibal Pictures has not demonstrated an injury above and beyond 

its contractual losses, California has made a policy judgment that the need to 

preserve commercial stability outweighs any interest in plaintiffs' otherwise valid 

tort claims.  Applying the economic loss rule in this case thus protects California's 

commercial interests in that it reflects a judgment that "[b]usinesses should not 

have to worry that simple disputes about bills and contract performance will 

routinely lead to the threat of punitive damages."  Oracle USA, Inc., 2009 WL 

2084154, at *6.   

Because barring Hannibal Pictures' tort claims would vindicate the policies 

underlying the economic loss rule, this Court should vacate and reverse the 

judgment below, and hold that Hannibal Pictures cannot recover on its claims for 

fraud and negligent misrepresentation. 

* * * 

For the foregoing reasons, this Court should reverse the district court's denial 

of Appellants' motions for judgment as a matter of law, and hold that the economic 

loss rule bars Hannibal Pictures' claims for fraud and negligent misrepresentation. 
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II. THE DISTRICT COURT ERRED BY PERMITTING HANNIBAL 
PICTURES TO RECOVER SPECULATIVE LOST PROFITS FROM 
FAST FLASH. 

Hannibal Pictures cannot recover more than a small fraction of the jury's 

damages award of $6,816,294.  California law bars recovery for injuries that are 

not reasonably certain to occur, including lost profits, and nearly all of the jury's 

damages award is comprised of compensation for purely hypothetical losses that 

Hannibal Pictures might have suffered had Fast Flash ever gotten off the ground.  

Moreover, under California law the operative presumption in this case is that Fast 

Flash, as a nascent business venture, would have generated neither revenue nor 

profits.  There is no trial evidence to rebut this presumption.  In contrast, a myriad 

of evidence supports only one reasonable conclusion: Fast Flash, like so many 

other independent film projects, would have been a money-losing venture.   

Yet the jury awarded Hannibal Pictures several million dollars in damages 

on the unsubstantiated assumptions that Fast Flash not only would have been 

completed, but also would have been wildly successful.  Because Hannibal 

Pictures failed to demonstrate that such losses were anything other than speculative 

or remote, Ms. Tremont and Sonja Productions were entitled to a judgment that 

capped Hannibal Pictures' damages at $212,094, which is the maximum amount 

supported by the trial evidence. 
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A. CALIFORNIA LAW PRESUMES THAT A PLAINTIFF 
CANNOT RECOVER LOST COMPENSATION THAT MIGHT 
HAVE BEEN RECEIVED FROM AN UNESTABLISHED  
BUSINESS VENTURE. 

The jury improperly awarded Hannibal Pictures more than $6,500,000 in 

damages for lost profits that are not recoverable as a matter of California law.  All 

such damages were contingent on the unsubstantiated assumption that Fast Flash, 

an inherently risky independent film venture, would have progressed beyond the 

embryonic stage where it in fact ended.  And the lion's share of this damages award 

is based on the even more outlandish assumption that Fast Flash would have been 

completed and then would have been a huge commercial success.  But no trial 

evidence supports with any certainty that Fast Flash would have amounted to 

anything more than a working concept of a film that had been shopped around 

Hollywood for years, and which to this day has never been made.  Accordingly, 

California law precluded Hannibal Pictures from recovering nearly all of the 

damages it sought for lost profits. 

Because Hannibal Pictures allegedly lost profits from Fast Flash as a result 

of a breach of contract or tort, the damages award in this case "is subject to the 

general rule that the amount which, except for the defendant's wrongful act, would 

have come to the plaintiff, must be certain and must have been within the 

contemplation of the parties when they contracted."  Grupe v. Glick, 26 Cal. 2d 
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680, 691 (1945).  Under this rule, "both the fact and the amount of lost profits must 

be proven with 'reasonable certainty," Intelligraphics, Inc., 2009 WL 330259, at 

*21 (quoting Kids’ Universe, 95 Cal. App. 4th at 884), which is true in both tort 

and contract cases.  Id.; see also Grupe, 26 Cal. 2d at 692-93. 

In the context of an embryonic venture like Fast Flash, however, California 

law presumes that a plaintiff cannot recover lost profits: "where the operation of an 

unestablished business is prevented or interrupted, damages for prospective profits 

that might otherwise have been made from its operation are not recoverable for the 

reason that their occurrence is uncertain, contingent and speculative."  Grupe, 26 

Cal. 2d at 693; see also Kids’ Universe, 95 Cal. App. 4th at 883; Parlour Enter., 

Inc. v. The Kirin Group, Inc., 152 Cal. App. 4th 281, 288 (Cal. Ct. App. 2007).  

California law regards a new business only as an "adventure, which presents the 

mere possibility of earning future profits."  23 Cal. Jur. 3d Damages § 86 (internal 

footnotes omitted) (collecting cases); see also Lacy Mfg. Co. v. Gold Crown 

Mining Co., 52 Cal. App. 2d 568, 574 (Cal. Ct. App. 1942) (finding "[l]oss of 

profits resulting to a new business … too uncertain" because the "profits of such an 

adventure existed only in the fond dreams of the adventurer and not in figures 

entered upon the books of record kept by an established business"). 
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And where a plaintiff has failed to introduce such evidence to demonstrate 

with reasonable certainty that it would have recovered lost profits, California law 

prohibits recovery for such profits.  See, e.g., Brother Records, Inc. v. Jardine, 318 

F.3d 900, 910 (9th Cir. 2003) (denying lost profits because plaintiff "has not set 

forth specific facts showing damages with reasonable certainty"); Parlour, 152 Cal. 

App. 4th at 288-95; Kids’ Universe, 95 Cal. App. 4th at 886-88; Resort Video, Ltd. 

v. Laser Video, Inc., 35 Cal. App. 4th 1679, 1697-1700 (Cal. Ct. App. 1995).   

For the reasons discussed below, Hannibal Pictures failed to establish with 

any degree of certainty that it was entitled to more than a percentage of the jury's 

damages award.  Because the district court erred by affirming the lost profits 

award, this Court should reverse. 

B. THE TRIAL EVIDENCE FAILED TO ESTABLISH AS A 
MATTER OF LAW THAT THE FILM WOULD HAVE BEEN 
COMPLETED OR GENERATED REVENUE. 

Although the district court affirmed the jury's conclusion that Hannibal 

Pictures would have earned nearly $7,000,000 if Sonja Productions had not 

withdrawn from Fast Flash, nearly all such damages depended upon the occurrence 

of two sets of contingencies.  First, Hannibal Pictures would have received 

portions of the compensation it sought below only if certain benchmarks were 

achieved during various stages of Fast Flash's production.  Second, the lion's share 
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of the compensation that Hannibal Pictures' claimed it would have earned from 

revenues generated by Fast Flash.  There was no evidence to demonstrate that 

either of these contingencies were reasonably certain to occur.  In contrast, 

innumerable contingencies and barriers existed that would have prevented 

Hannibal Pictures from receiving nearly all of the compensation awarded by the 

jury.  As a matter of California law, therefore, the district court erred when it held 

that Hannibal Pictures could recover those damages. 

In the district court, Hannibal Productions relied on the Informal Deal 

Memorandum to claim that it was entitled to compensation for six categories of 

lost profits: (1) foreign sales commissions; (2) domestic sales commissions; (3) a 

productions fee; (4) a Florida tax rebate; (5) an advance for marketing costs; and 

(6) certain reimbursements for prior outlays.  See, e.g., (TT Day 7, at 131:13, 

134:4–12, 134:18–135: 24).  With the limited exceptions of the reimbursements 

and 20% of its claimed productions fee, the trial evidence established that it was 

never reasonably certain that Hannibal Pictures would have seen money from its 

involvement in Fast Flash.  In strong contrast, the overwhelming evidence at trial 

established that Hannibal Pictures would not have made money from Fast Flash. 

Hannibal Pictures' prospects of recovering money from Fast Flash were 

exceedingly slim because too many things would have had to go right, but nothing 
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was likely to go according to plan.  First, independent film ventures like Fast Flash 

are inherently risky, and as a general matter either do not come to fruition or do not 

generate profits.  Indeed, it is telling that Hannibal Pictures could not convince 

another investor to participate in this project, and that Fast Flash has never been 

made.  Second, when Sonja Productions withdrew from Fast Flash the project still 

was in its embryonic phase and nowhere close to a money-generating operation.  

Third, because it was so early in the process too many fundamental issues 

remained either undecided or unsecured, including the lack of formal commitment 

from actors and the lack of a deal for the domestic distribution of the film.  Fourth, 

the project's key players all were inexperienced in their roles on Fast Flash, 

including a novice director and inexperienced producers.  Fifth, even if Mr. 

Travolta had formally agreed to star in the film, it would have put substantial 

pressure on the parties to complete Fast Flash before the start of his  

1. Fast Flash, Like Most Other Independent Films, Was A 
High-Risk Venture. 

As Hannibal Pictures' own expert testified, independent films like Fast Flash 

are inherently risky business ventures.  See (TT Day 7, 125:14-24).  As a general 

matter such ventures either do not come to fruition or do not generate profits.  

Beyond this general risk, the trial evidence also demonstrated that Fast Flash was 

unlikely to be completed or to generate revenue.   
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Mr. Travolta, for example, provided evidence of this risk by demanding a 

pay-or-play arrangement, pursuant to which he would receive his $6 million salary 

regardless of whether Fast Flash was ever completed.  See A 155; (TT Day 7, 

120:15–25).  His demand for an upfront payment also reflects the risk that the 

project might run out of funding after he signed on to the project.   

Even if Mr. Travolta had formally signed on to the film, he still was placing 

highly restrictive conditions on his involvement.  Among other things Mr. Travolta 

demanded assurances that his participation in Fast Flash would not interfere with 

the production of another of his then-upcoming projects, the Disney film Wild 

Hogs, which was scheduled to begin production in April 2006.  See A 158 ("it is 

also to be understood that either both movies close or neither as we discussed"); A 

157 (requesting "confirmation of [the] schedule" before Mr. Travolta would sign 

the proposed "short form agreement"); see also A 155-156.   

Because of Mr. Travolta's schedule, it was critically important that the film 

proceed according to scheduled.  This was far from a given as the film’s proposed 

director was a novice with no prior experience in directing films.  See (TT Day 3, 

84:1–2).  Moreover, even January 6, 2006 and February 2, 2006, for example, the 

proposed start date for filming already had moved back several weeks.  Compare 
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A 163 ¶ 3 (reflecting anticipated start date of March 13, 2006); with A 155 

(reflecting new start date of March 31, 2006). 

In addition, it is telling that Hannibal Pictures could not convince another 

investor to take Sonja Productions' place after it withdrew from Fast Flash.  

Hannibal Pictures could even locate a single investor who believed that Fast Flash 

would have been a profitable venture.   

And while Hannibal Pictures claimed that it had obtained a commitment in 

August 2005 from the Royal Bank of Scotland ("RBS") to finance the film before 

Sonja Productions entered the picture, see (TT Day 2, 14:18-15:12), the import of 

such evidence is rendered moot by the fact that the film has never been made.  The 

district court relied on the August 2005 RBS commitment to support its finding 

that the film would have been made if Sonja Productions had not withdrawn from 

the project.  [Docket 193, 5].  But this evidence of a tentative prior financing 

commitment does not establish with reasonable certainty that the film would have 

been completed, particularly when no one except Sonja Productions ever thought 

Fast Flash might have been a worthy venture. 

But the evidence that illustrates Fast Flash's chances of profitability, or lack 

thereof, is the fact that the film has not been made.  This project never progressed 

beyond the conceptual work in progress that Hannibal Pictures shopped around the 
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film industry for years.  Fast Flash failed like countless other Hollywood projects, 

and no evidence exists to demonstrate that it would have been completed or 

generated revenue. 

2. The Project Collapsed Long Before It Could Have 
Generated Revenue. 

The venture here fell apart less than a month after the parties agreed to co-

produce and secure financing for the film.  At that time, innumerable obstacles 

existed before Fast Flash would have been in a position to generate revenue.   

Indeed, Hannibal Pictures' own expert testified about many of the 

contingencies upon which a film's successful production is conditioned.  See (TT 

Day 7, at 108:20–109:10).8  And at each step of the production process, there are 

contingencies that potentially could affect the film’s continuing viability.  Whether 

the film is able to generate presales, for example, is simply one of many factors 

                                           

8 Hannibal Pictures' expert testified, for example, that: 
usually … you spend six to 12 months, at a minimum, getting the movie to the 
point where you start photography and making presales, and getting the script 
ready, budgeting, finding locations.  And then once you find equity money and you 
got your presales in place and you go to a bank and a bond company, you set the 
timeline.  You set the cash flow for moving forward the movie to where you know 
your start date is X.  And you can meet that start date based upon a preproduction 
schedule of a certain number of weeks, a post-production schedule of a certain 
number [of] weeks or months, and then when you finish the picture, you deliver it 
to whoever has purchased it. 
(TT Day 7, at 108:20–109:10).   
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that can contribute to the film’s viability and an investor’s ability to recover their 

investments.  Moreover, these risks are not extinguished after the film has been 

completed, but potentially continue long after the film has been completed. For 

example, the fact of a foreign presale agreement does not guarantee that the film's 

agents ultimately will be able to collect proceeds from such an agreement, 

particularly if the film is a critical or commercial failure at the box office. 

3. Many Critical Issues Remained Undecided And Essential 
Developments Had Yet To Occur.  

In part because of the fact that the venture was in its embryonic phase, many 

fundamental issues remained either undecided or unsecured, including the lack of 

formal commitment from actors and the lack of a deal for the domestic distribution 

of the film.  Among other things, there were no formal deal firm agreements in 

place with either John Travolta, the film’s proposed star, or Rosario Dawson, the 

film’s proposed co-star.  See (TT Day 3, 20:25–21:9).  In addition, there was no 

U.S. distribution deal in place, see (TT Day 3, 11:15–18), and Hannibal Pictures 

had experienced difficulty in obtaining a bond for the film.   

Moreover, the critical terms of the Informal Deal Memorandum remained 

uncertain and undefined in material respects.  Among other things, Hannibal 

Pictures and Sonja Productions essentially agreed to "enter into more formal 
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agreements" regarding each and every critical term in the Informal Deal 

Memorandum.  See A 162 ¶ 1.  

On these facts, Hannibal Pictures could not as a matter of law demonstrate 

with reasonable certainty that it would have received any of the compensation that 

it claimed to have lost.  Because there is no trial evidence to support a conclusion 

that Fast Flash would have been completed or generated any revenue, this Court 

should reverse the district court's denial of Appellants' motion for judgment as a 

matter of law. 

C. HANNIBAL PICTURES FAILED TO REBUT THE 
PRESUMPTION THAT FAST FLASH WOULD NOT HAVE 
GENERATED REVENUES.  

For the reasons above, the trial evidence bolsters the presumption under 

California law that Fast Flash would not have generated any revenues "for the 

reason that their occurrence is uncertain, contingent and speculative."  Grupe, 26 

Cal. 2d at 693.  In order to overcome the presumption that lost profits for an 

unestablished business are not recoverable, a plaintiff like Hannibal Pictures here 

must affirmatively demonstrate with reasonable certainty the fact and extent of 

such profits.  Kids’ Universe, 95 Cal. App. 4th at 883 ("But although generally 

objectionable …, anticipated profits dependent upon future events are allowed 

where their nature and occurrence can be shown by evidence of reasonable 
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reliability.") (quoting Grupe, 26 Cal. 2d at 692-93).  Such "damages may be 

established with the aid of expert testimony, economic and financial data, market 

surveys and analyses, business records of similar enterprises, and the like."  

Parlour, 152 Cal. App. 4th at 288 (quoting Kids’ Universe, 95 Cal. App. 4th at 

884).  To this end, courts have considered the following evidence when "assessing 

damages for the destruction of new business[:] … the experience of the plaintiff 

and that of third parties in a similar business[;] … the average experience of 

participants in the same line of business as the injured party[;] … [and] 

prelitigation projections, particularly when prepared by the defendant."  Kids’ 

Universe, 95 Cal. App. 4th at 886.  "Also relevant is whether the market is an 

established one."  Id. at 884.   

Although expert testimony can provide "a sufficient basis for an award for 

lost profits in the new business context," all such testimony must be "supported by 

tangible evidence with a substantial and sufficient factual basis rather than mere 

speculation and hypothetical situations."  Parlour, 152 Cal. App. 4th at 288.  

Indeed, all such evidence must meet the "underlying requirement" that there be a 

"substantial similarity between the facts forming the basis of the profit projections 

and the business opportunity that was destroyed."  Id. 
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Hannibal Pictures' evidence is based entirely on unreliable data points 

provided by Hannibal Productions about the film’s projected worldwide sales.  

Although Hannibal Pictures somehow could not convince a single investor in the 

world to invest in the project, its expert, Mr. Mortorff, testified that—in his 

"conservative" estimation—Fast Flash would have generated $25,000,000 in sales 

worldwide.  See (TT, Day 7, at 131:10–133:5).   

These hypothetical sales were the sole basis for Hannibal Pictures' expert's 

conclusion that Hannibal Pictures suffered three types of damages totaling 

$5,197,000: (1) lost commissions on foreign sales ($3,000,000), (TT Day 7, at 

131:21–132:10); (2) lost commissions on domestic sales ($1,000,000), id. at 

132:21–133:5; (3) lost recoupment of unspent funds from the film’s budget 

($1,197,000), id. at 136:4–23, 138:10–12.9  Each of these three types of alleged 

damages stems from the assumption that a completed film would have generated 

$25 million in sales.  That premise, however, lacks any support because it is not 

                                           

9 The components of Hannibal Pictures' alleged damages are discussed in more 
detail in the following paragraphs.  In short, Hannibal Pictures alleged that it 
suffered $6.9 million in damages as a result of the three components set forth 
above plus: (1) $666,000 from a Florida tax rebate, (TT Day 7, at 134:18–135:7); 
(2) $800,000 production fee, id. at 135:8–24; (3) $52,094 from reimbursements of 
expenses, id. at 131:13; and (4) $200,000 from a marketing costs advance, id. at 
134:4–12. 
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"supported by tangible evidence with a substantial and sufficient factual basis."  

Parlour, 152 Cal. App. 4th at 288. 

To reach his conclusions about the amount of sales that the film would have 

generated, Mr. Mortorff relied exclusively on "the Hannibal projections of ask and 

take prices for the picture."  Id. at 131:21–25 (emphasis added).  Mr. Mortorff 

testified that he "compared … the actual sales made by Hannibal territory by 

territory and compared them with the take and the ask price."  Id. at 132:2–5.  

Because the trial evidence reflects that there were only $6.7 million in foreign 

presales—and because there was no U.S. distribution deal in place—Mr. Mortorff 

could have extrapolated his conclusions only from those foreign presales that 

Hannibal Pictures had arranged by January 2006.  See, e.g., (TT Day 3, 11:15–17, 

13:25–14:5).  From the fact that Hannibal Pictures "in general" had received "about 

the take price, if not better" in these few foreign sales (TT Day 7, 132:5–7), Mr. 

Mortorff opined that the film would have generated roughly $15 million in total 

foreign sales, and approximately $25 million in domestic sales.  (TT Day 7, 132:1–

7, 133:2–5). 

Under this framework, Mr. Mortorff’s methodology is insufficient for three 

reasons to project with sufficient certainty the occurrence or amount of lost profits. 
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First, Hannibal Pictures failed to demonstrate that the sample of sales from 

which Mr. Mortorff derived the lost sales projections is representative of the film’s 

prospective, unconsummated sales.  Because such projections must be "based on 

facts that are substantially similar to the lost business opportunity," these samples 

are insufficient evidence to demonstrate what Hannibal Pictures would have made 

on Fast Flash.  Parlour Enter., Inc., 152 Cal. App. 4th at 290 (emphasis added).   

Second, it is unclear which sales (and how many total sales) Mr. Mortorff 

assumed would have been made.  Hannibal Pictures introduced no evidence to 

explain which sales comprised the pool of projected sales and, of particular 

importance, whether Mr. Mortorff assumed that the parties would reach sales 

agreements with all of their targeted markets.  Mr. Mortorff's testimony thus failed 

to demonstrate the "substantial similarity" between his analysis and his projections 

for  Fast Flash.  Kids’ Universe, 95 Cal. App. 4th at 885.   

Third, rather than relying on independent data, Mr. Mortorff relied 

exclusively on Hannibal Pictures’ internal data in arriving at a projected sales 

figure of $25,000,000.  See (TT, Day 7, at 131:21–25).  As in Parlour, "[t]he record 

does not reveal the method used to calculate the projections"—here, the ask and 

take prices).  152 Cal. App. 4th at 290.  Similarly, "[d]espite their extensive 

experience, [the projection’s creators did not] testify as to any particular 
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qualifications that would allow them to predict" the ask and take prices on which 

Mr. Mortorff relied.  Id. at 289.  "Nor did anyone testify as to the facts underlying 

the projections or the calculations used to prepare them."  Id. at 289-90.  

Accordingly, for the same reasons as in Parlour, Mr. Mortorff’s reliance upon 

Hannibal Pictures’ projections renders his testimony impermissibly speculative.  

For each of these reasons, the testimony of Mr. Mortorff does not establish 

with sufficient certainty the amounts that Hannibal Pictures would have made from 

either the domestic and foreign sales commissions or the recoupment of profits 

from the budget.  Instead, the $5,197,000 damages estimate is the result or 

speculation and evidence lacking any foundation.  As a result, that amount is too 

speculative under California law. 

D. AT MOST, THE TRIAL EVIDENCE SUPPORTS A DAMAGES 
AWARD OF $212,094. 

In addition to the three types of damages discussed above that stemmed from 

lost profits, Mr. Mortorff concluded that Hannibal Pictures was entitled to damages 

for four additional categories of loss, which total $1,718,760: (1) lost rebate from 

the state of Florida ($666,000), id. at 134:18–135:7; (2) lost production fee 

($800,000), id. at 135:8–24; (3) lost reimbursement of Hannibal Pictures’ pre-

contract outlays for its "efforts and assistance in development and production of 

the" film ($52,094), TE 115 ¶ 4; (TT Day 7, 131:13); and (4) a lost marketing and 
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promotion advance ($200,000), (TT Day 7, 134:4–12).  With the exception of the 

$52,094 in reimbursements $160,000 (of the claimed $800,000) in production fees, 

the trial evidence does not support the award of these damages because they were 

not reasonably certain to occur. 

The evidence does not support the conclusion that Hannibal Pictures lost a 

$666,000 in the form of a Florida rebate. Specifically, the rebate is too speculative 

because it is contingent not only upon the film’s completion and delivery, but also 

the state of Florida’s satisfaction that the film was produced in Florida according to 

various state law requirements.  As Mr. Mortorff testified, payment of this rebate 

was conditioned (among other things) upon the film’s qualification "as a Florida 

production," as well as the film’s being "shot there with local crews, spending local 

money," and completing "the proper applications … and giv[ing] your accounting 

to the state."  Id. at 134:14–135:7.  Because Hannibal Pictures thus failed to show 

at trial that it was reasonably certain that it would have ever obtained the Florida 

rebate, it cannot recover for such a speculative loss. 

Similarly, with respect to the production fee, Ms. Tremont does not dispute 

in this Appeal that the trial evidence indicates that Hannibal Pictures lost a portion 

of the $800,000 production fee.  Hannibal Pictures’ total production fee under the 

contract was set at $800,000, subject to two conditions precedent: the fee was 
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payable "[t]wenty-percent (20%) upon signature of John Travolta’s deal memo and 

balance upon the first day of principal photography."  TE 115 at ¶ 6.  When the 

deal between SP LLC and Hannibal Pictures fell apart, however, the evidence 

supports with reasonable certainty only that Mr. Travolta’s deal memo had been 

signed, which would have triggered a payment of $160,000 to Hannibal Pictures.  

The issue of whether the venture would have survived until the "first day of 

principal photography," however, is too speculative to permit recovery of the 

balance of the production fee.  Indeed, the very fact that the contract imposed a 

deferral of 80% of the production fees until the film started shooting is highly 

probative of the fact that, at the time of contract, the parties anticipated that the 

venture might not survive even after John Travolta agreed to star in the film.  See 

TE 115 at ¶ 6.  

Lastly, with respect to the $200,000 advance for marketing expenses, no 

evidence in the record supports the conclusion that Hannibal Pictures was entitled 

to this retain this amount for itself.  In fact, the contract assigned Hannibal Pictures 

the role of "International Sales Agent" and "will be advanced a marketing and 

promotion expense of USD $200,000 payable through the budget."  TE 115 ¶ 5.  

This provision thus clearly contemplates an understanding between SP LLC and 

Hannibal Pictures that the $200,000 advance was intended to be used for marketing 
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and advertising outlays, and not to be retained by Hannibal Pictures as profits.  

Accordingly, nothing in the record supports the inference that Hannibal Pictures 

would have retained any portion of this marketing advance as profits but for the 

alleged conduct of SP LLC and/or Ms. Tremont.  As a result, this advance is not 

recoverable because it is not "reasonably certain" that this loss occurred.  Parlour 

Enter., Inc., 152 Cal. App. 4th at 288. 

For these reasons, it is apparent that the trial record establishes to a 

reasonable certainty only that Hannibal Pictures suffered a total loss of $212,094, 

consisting of $150,000 in a producer fee and $52,094 in reimbursements for prior 

outlays.  In contrast, Hannibal Pictures is not entitled to recover any of the 

damages it seeks for its alleged losses of the Florida rebate and the advance for 

marketing expenses because their "occurrence[s]"—like those of its allegedly lost 

sales commissions and lost profits—"[are] uncertain, contingent and speculative." 

Kids’ Universe, 95 Cal. App. 4th at 883.  Accordingly, this Court should conclude 

as a matter of law that Hannibal Pictures cannot recover damages for lost profits in 

excess of $212,094. 
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CONCLUSION 

For the foregoing reasons, Appellants Sonja Productions and Sonja 

Tremont-Morgan respectfully request that this Court reverse the district court's 

denial of their motions for judgment as a matter of law, and hold the following: 

(1) California's economic loss rule bars Hannibal Pictures claims for fraud and 

negligent misrepresentation; and (2) the jury's award of damages for lost 

anticipated profits was speculative as a matter of law, and that Apellants are thus 

entitled to judgment capping damages at $212,094, which is the maximum award 

supported by the trial evidence.  In the alternative, Appellants respectfully request 

that this Court reverse the district court's denial of the motion for new trial or 

remittitur, hold that the jury's damages award was excessive as a matter of law, and 

thus require Hannibal Pictures to accept the reduced damages award or to submit to 

a new trial. 

Respectfully Submitted, this  16th day of August, 2010. 

By: s/ Juan P. Morillo_______________ 

Juan P. Morillo 
Timothy H. McCarten 
CLIFFORD CHANCE US LLP 
2001 K Street NW 
Washington, DC  20006-1001 
(202) 912-5000 
 

Attorneys for Defendants-Appellants 
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